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INCORPORATION BY REFERENCE 

 
 
In law, incorporation by reference is the act of including a second document within 

another document by only mentioning the second document. This act, if properly 

done, makes the entire second document a part of the main document. ... the Will 

must clearly manifest the intent that the document be incorporated.1 

 

Meyerowitz in his book “The Administration of Estates and its Taxation” states the 

following:-   

 

It follows from the requirements for the validity of a Will that no document which has 

not been validly executed as a Will can be incorporated in a Will by reference. For 

example, if a testator were in his Will to refer to a letter of instructions to his executor 

or heirs, such letter Will have no testamentary validity *  

* Moses v Abinader 1951 (4) SA 537 (A); Ex parte Estate Davies 1957 (3) SA 471 

(N). Is this still so in view of the court's power under s 2(3). It is submitted that the 

court's power is wide enough to treat a document incorporated by reference as part 

of the Will if the document has been drafted or executed by the testator with the 

requisite intention.  

 

 

When it relates to incorporation by reference in a Will, The Law of Succession in 

South Africa2 writes as follows:- 

 

In Roman and Roman-Dutch Law incorporation in a Will by reference was a valid 

method whereby the testator could provide for the nomination of an heir or 

beneficiary or the allotment of shares in the inheritance, and this could be done by 

referring in the Will to another unattested document whether in existence at the time 

or not. In the former provinces other than Natal the provincial statutes required each 

page of a testamentary instrument to be executed and authenticated in a prescribed 

 
1 As extracted, from Wikipedia website https//en.wikipedia.org 
 
2 The Law of Succession in South Africa – Corbett, Hofmeyr, Kahn 



manner, and it has accordingly been held that a document not executed with such 

fonnalities could not by reference and incorporation be given testamentary validity. 

The effect of the provincial legislation was to limit the testamentary efficacy created 

by the due execution of a testamentary mstrument to the words which actually 

appear on the sheets signed and attested in accordance with the provisions of the 

legislation, and such testamentary efficacy could not be imparted to the words of any 

other document. Even if such document was executed by the testator him-or herself 

in accordance with the prescribed formalities, this would not suffice. Whatever legal 

effect such a document might have in its own right, it could not become a valid part 

of the Will itself, as each page of the document would not have been signed and 

attested by the testator and witnesses at the time when the Will was executed.  

 

English law permitted incorporation by reference, and in Natal, where the language 

of the relevant statute differed from that used in the other provinces and followed 

more closely the English statute, incorporation by reference was possible. The 

language of the Wills Act 1953,  which applies to all the provinces, differs from the 

wording of the Natal statute, and it is clear that in regard to Wills executed on or after 

1 January 1954 the position is the same as it had previously been in the provinces 

other than Natal: incorporation by reference is not possible.  

 

Accordingly, a beneficiary must be named in the Will itself, the beneficiary cannot be 

named in an attached informal note or letter written by the testator; so too, where 

particular items are listed in a document and not the Will itself. However, a non-

testamentary document referred to in a Will (for example title deeds, maps, reports, 

lists of investments, the memorandum and articles of a company) may be referred to 

as part of the surrounding circumstances to construe or apply the terms of a Will.  

 

Kohlberg v Burnett NO details an interesting issue. The testator made bequests to 

two trusts. It was argued that the bequests were in law bequests to the beneficiaries 

under the trusts, that those beneficiaries were identified in the trust, that the terms of 

the trust did not form part of the Will since the testator could not incorporate the 

terms of a document not part of his Will, and that the Will itself failed to identify the 

beneficiaries. The argument was rejected. The Appellate Division held that the 

beneficiaries under the trusts were not the beneficiaries the testator sought to 



appoint. The beneficiaries were the trusts acting through the trustees. The rights of 

the beneficiaries under the trusts derived from the trusts and not the Will. Although 

the Judgment did not expressly refer to incorporation by reference, the conclusion 

reached by the court appears to amount to the incorporation by reference of a non-

testamentary document.  

 

It should be noted that it seems possible that section 2(3) of the Wills Act 1953 
could in many instances be invoked to have an apparent informal document 
drafted by the testator and annexed to the Will recognized, thereby bypassing 
the 'no incorporation by reference' rule. 

 

THE PARTING MESSAGE: Ensure that your Will is professionally drafted  


